SB 389 (Allen): State Water Resources Control Board: determination
of water right
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April 14, 2023

The Honorable Dave Min

Chair, Senate Natural Resources and Water Committee
1021 O Street, Room 3220

Sacramento, CA 95814

RE: SB 389 (Allen): State Water Resources Control Board: determination of water right
Position: Oppose

Dear Chair Min:

The undersigned organizations write to express our opposition to SB 389, which would authorize the
State Water Resources Control Board (State Water Board) to investigate the diversion and use of water
from a stream system to determine whether the diversion and use are based upon appropriation,
riparian right, or other basis of right.

Of California’s 40,000 active water rights claims, public water agencies hold approximately 80 percent of
the surface water right claims by volume. Water suppliers are collectively responsible for delivering
water to cities, farms, and businesses throughout the state. Many of these agencies also provide water
for fish and wildlife uses across the state. Dependability in water rights is essential to our state’s
economic, social, and environmental stability.

SB 389 threatens to undermine the reliability of any water right, and, in turn, interests that depend on
these rights. The bill would authorize the State Water Board to drag any water rights holder before the
Board to defend its claim of right. Once the State Water Board begins adjudicating a claim, the bill would
stack the deck against all right holders forced into these proceedings by providing minimal due process
protections and placing the burden of proof on the right holder. This bill is not designed to create a fair
and transparent process, nor is it narrowly tailored to investigate dubious claims to right.

SB 389 threatens to undermine water rights reliability by authorizing the State Water Board to strip
claimants of their rights with little due process.

The consequences of SB 389 would be of interest to all water right holders. The bill would not require
the State Water Board to provide a basis for initiating an investigation of a water right claim, meaning
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any claimant could be subject to an investigation at any time. Once an investigation is initiated, water
right claimants would be subject to onerous reporting requirements, forced to provide countless
amounts of information in the hopes of proving the validity of their right.

The investigative process and ultimate decision on the validity or scope of right in SB 389 is designed to
allow the State Water Board to operate in the dark. The only opportunity for the claimant to participate
in the investigation is “after notice and opportunity for a hearing.” Unfortunately, SB 389 provides no
further details about the hearing process. The claimant may have no opportunity to present evidence
and testimony, to cross examine witnesses, and to test evidence against them. These are all
fundamental civil rights that must be afforded before the state may restrict the use of property.
Ultimately, the final decision on the validity or scope of the water right would not be made by a neutral
arbitrator, but the State Water Board itself. Despite the fact that the bill allows the State Water Board to
investigate and make a decision without meaningful involvement of the water right claimant, the
burden of proof would still rest with the claimant.

The investigative process proposed in this bill is a far cry from the requirements the State Water Board
must comply with during statutory adjudications. Under existing law, the State Water Board is
authorized to initiate a statutory adjudication of all water rights to a stream system upon petition of a
water rights claimant.! The State Water Board proceeds, after giving notice to all interested parties, by
receiving claims, conducting an investigation, holding hearings, and making an order of determination.
This process offers water right claimants a robust opportunity for involvement in the investigative
process. After an investigation, the State Water Board is required to provide claimants with a
preliminary report describing water supply and claims of water rights. This report is provided to all
claimants, with an opportunity to inspect the evidence and object to the findings. The hearing on
objections includes the ability to offer testimony and present and cross-examine witnesses. The State
Water Board’s order of determination is filed with a court—a neutral arbitrator—and the court then
issues a final decree.

Unfortunately, SB 389 provides none of the safeguards that existing law recognizes as essential to
making informed and defensible decisions on the validity and scope of water rights. Instead, SB 389 is
designed to insulate the State Water Board and would enable arbitrary outcomes.

Authorizing the State Water Board to conclude water rights have been forfeited in the absence of a
conflicting claim would disrupt settled law.

Two key concepts govern appropriative water rights. First, their relative priorities are based on the
concept of “first in time, first in right.” Second, they are based on use, so they are lost if that use ceases.
In other words, an appropriative right holder must “use it or lose it.” Courts have held that forfeiture
does not occur “in the abstract,” but rather a competing claim to the unused water must be asserted by
a rival diverter who is using, or is prepared to use, the surplus water. If no competing claim is asserted,
an appropriative right holder may resume full use of its right.

SB 389 would authorize the State Water Board to determine that all or a part of an appropriative water
right is forfeited regardless of whether a conflicting claim within the stream system during the period of
forfeiture existed. This provision seeks to overturn two Court of Appeal decisions: North Kern Water
Storage Dist. v. Kern Delta Water Dist. (2007) 147 Cal.App.4th 555 and Millview County Water Dist. v.

! Water Code § 2500 et seq.
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State Water Resources Control Bd. (2014) 229 Cal.App.4th 879. Courts in this state have long recognized
there is no policy justification for finding a forfeiture until an alternative use has been asserted, as the
purpose of the forfeiture doctrine is to free unused water for beneficial use. If no other beneficial use
has been asserted, there is no reason to find a forfeiture.

Investigating individual water right holders would waste resources that should be directed to efforts
that would allow the State to better manage water resources at a watershed-scale during droughts.

SB 389 claims to provide the State Water Board with authority necessary to obtain up-to-date data for
assessing water availability for all right holders in a watershed. Individual watersheds may have
hundreds or thousands of water rights. The proposition that authorizing the State Water Board to
allocate extensive resources toward investigating the claims of an individual water right holder would
not improve water management in dry years when demand outpaces supply. An investigation of an
individual water right—if properly done with adequate due process protections—would take months or
more to complete. The costs of SB 389 far outweigh any benefits the bill would provide.

There is a need for the State to improve information and data collection efforts to support the existing
water rights structure. However, instead of creating a piecemeal and inefficient process, the Legislature
should support measured efforts that would modernize administration of the water rights priority
system with improved data, efficiency, and transparency.

Governor Newsom has proposed appropriating more than $30 million to implement a new State Water
Board project called Updating Water Rights Data for California (UPWARD). This program is intended to
improve the way the state collects and manages its water rights data and information, which will be
critical for data-driven water management decisions, particularly when hydrology affects supply, such as
during droughts. In addition, we support proposals that have been introduced that would lead to
increased deployment of stream gages, which would provide data essential to better water
management. The Legislature has recognized the importance of improved data, as well, investing more
than $82 million over the past two years to help advance this important effort.

SB 389 presents significant concerns, namely that it would unjustly expand the authority of the State
Water Board and subject water right holders to costly and resource intensive investigations without
adequate due process protections. For these reasons, we oppose SB 389 and respectfully request your
“NO” vote when the bill is heard in the Senate Natural Resources and Water Committee. If you have any
questions regarding this position, please contact Kristopher Anderson, Legislative Advocate with the
Association of California Water Agencies, at KrisA@acwa.com.

Sincerely,

Will Scott, Jr. Matthew Knudson

President General Manager

African American Farmers of California Antelope Valley-East Kern Water Agency
Tricia Geringer Kristopher M. Anderson, Esq.

Vice President of Government Affairs Legislative Advocate

Agricultural Council of California Association of California Water Agencies
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David Coxey
General Manager
Bella Vista Water District

Jennifer Galenti
Director of Operations
California Alliance for Jobs

Michael Miiller
Director of Government Relations
California Association of Winegrape Growers

P. Anthony Thomas
Senior Vice President of Legislative Affairs
California Building Industry Association

Matthew Hargrove
President and Chief Executive Officer
California Business Properties Association

Brenda Bass
Policy Advocate
California Chamber of Commerce

Roger Isom

President and Chief Executive Officer
California Cotton Ginners and Growers
Association

Alexandra Biering
Senior Policy Advocate
California Farm Bureau

Dean Talley

Policy Director

California Manufacturers & Technology
Association

Andrea Abergel
Manager of Water Policy
California Municipal Utilities Association

lan LeMay
President
California Fresh Fruit Association

Robert Verloop
Executive Director and Chief Executive Officer
California Walnut Commission

Cathy Lee
General Manager
Carmichael Water District

Bruce Houdesheldt
Mayor
City of Roseville

J.M. Barrett
General Manager
Coachella Valley Water District

Mary Rogren
General Manager
Coastside County Water District

John Bosler
General Manager/CEO
Cucamonga Valley Water District

Mark Krause
General Manager and Chief Engineer
Desert Water Agency

William Vanderwaal
General Manager
Dunnigan Water District

Mike Tietze

General Manager

East Turlock Subbasin Groundwater
Sustainability Agency

Greg Thomas
General Manager
Elsinore Valley Municipal Water District

Jim Abercrombie
General Manager
El Dorado Irrigation District
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Bruce Kamilos, P.E.
General Manager

Florin Resource Conservation District/Elk Grove

Water District

Jason Phillips
Chief Executive Officer
Friant Water Authority

John Friedenbach
General Manager
Humboldt Bay Municipal Water District

David Merritt
General Manager
Kings River Conservation District

Steven Haugen
Watermaster
Kings River Water Authority

Thomas McCarthy
General Manager
Kern County Water Agency

Catherine Cerri
General Manager
Lake Arrowhead Community Services District

Patrick Kaspari, P.E.
General Manager
McKinleyville Community Services District

Paul E. Shoenberger, P.E.
General Manager
Mesa Water District

Ed Franciosa
General Manager
Modesto Irrigation District

Allison Febbo
General Manager
Mojave Water Agency

Tobe Plough
Board President
Montecito Water District

Rick Thomasser, P.G.

District Manager

Napa County Flood Control & Water
Conservation District

Manuel Cunha, Jr.
President
Nisei Farmers League

Ivy Brittain
Legislative Affairs Director
Northern California Water Association

Scot Moody CSDM
General Manager
Oakdale Irrigation District

Dennis LaMoreaux
General Manager
Palmdale Water District

Jason Franklin
General Manager
Pinedale County Water District

Anthony Firenzi
Director of Strategic Affairs
Placer County Water Agency

Trent Taylor
Water Resources Manager
Rosedale-Rio Bravo Water Storage District

Tom Coleman
General Manager
Rowland Water District

Darin Kasamoto
General Manager
San Gabriel Valley Municipal Water District

Lance Eckhart
General Manager
San Gorgonio Pass Water Agency
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Chris White

Executive Director

San Joaquin River Exchange Contractors
Water Authority

Paul Helliker
General Manager
San Juan Water District

J. Scott Petersen, P.E.
Water Policy Director
San Luis & Delta-Mendota Water Authority

Daniel R. Ferons
General Manager
Santa Margarita Water District

Matt Stone
General Manager
Santa Clarita Valley Water Agency

Chris Lee
Interim General Manager
Solano County Water Agency

Cary Keaten
General Manager
Solano Irrigation District

Peter M. Rietkerk
General Manager
South San Joaquin Irrigation District

Charles Wilson
Executive Director
Southern California Water Coalition

Richard Atkins
Board President
Stockton East Water District

Tom Neisler
General Manager
Tehachapi-Cummings County Water District

Matthew Litchfield
General Manager
Three Valleys Municipal Water District

Danny Wade
General Manager
Tranquillity Irrigation District

Kathleen K. Haff
Chair, Tuolumne County Board of Supervisors
Tuolumne County Water Agency

Don Perkins
General Manager
Tuolumne Utilities District

Michelle Reimers
General Manager
Turlock Irrigation District

Deanna Jackson
Executive Director
Tri-County Water Authority

Mauricio E. Guardado, Jr.
General Manager
United Water Conservation District

Bob Reeb
Executive Director
Valley Ag Water Coalition

Gary Arant
General Manager
Valley Center Municipal Water District

Erik Hitchman
General Manager
Walnut Valley Water District

Roger Isom
President and Chief Executive Officer
Western Agricultural Processors Association

Gail Delihant
Senior Director, CA Government Affairs
Western Growers Association

Craig Miller
General Manager
Western Municipal Water District
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Noelle Cremers Willie Whittlesey
Director, Environmental & Regulatory Affairs General Manager
Wine Institute Yuba Water Agency
cc: The Honorable Benjamin Allen

Honorable Members of the Senate Natural Resources and Water Committee
Genevieve Wong, Principal Consultant, Senate Natural Resources and Water Committee
Todd Moffitt, Consultant, Senate Republican Caucus



